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STATEMENT OF THE CASE
Nature Of The Case
Casandra Kay McCalip appeals from the judgment entered upon her
conditional guilty plea to manufacturing marijuana. McCalip contends the district
court erred in denying her motion to suppress.
Statement Of Facts And Course Of Proceedings
The state charged McCalip with manufacturing marijuana after law
enforcement executed a search warrant at her home and discovered she was
growing marijuana. (R., pp.7-8, 52-53.) The state also charged McCalip with
misdemeanor injury to child because she had two children under the age of 18
living in the home with her. (Id.) McCalip filed a motion “to suppress the search
warrant,” claiming the “warrant was inherently invalid on its face; and more
specifically the warrant was executed with insufficient indicia of reliability of the
informants and failed to support a finding of probable cause.”

(R., p.64

(verbatim).) The district court held a hearing on McCalip’s suppression motion at
which McCalip presented no evidence, but only argument based on the
preliminary hearing transcript. (See generally Supp. Hrg. Tr.) The district court
subsequently entered a written decision denying McCalip’s motion to suppress.
(R., pp.70-79.)
Pursuant to a plea agreement, McCalip pled guilty to manufacturing
marijuana, reserving the right to appeal the denial of her motion to suppress, and
the state dismissed the misdemeanor charge.
generally 8/11/2015 Tr.)

(R., pp.86-87, 94, 96; see

The court entered a withheld judgment and placed
1

McCalip on probation for three years. (R., pp.103-110.) McCalip filed a timely
notice of appeal. (R., pp.121-123.)

2

ISSUE
McCalip states the issue on appeal as:
Did the district court err when it denied Mr. [sic] McCalip’s motion to
suppress?
(Appellant’s Brief, p.4.)
The state rephrases the issue on appeal as:
Should this Court decline to consider the merits of McCalip’s argument on
appeal since McCalip failed to meet her burden of presenting any evidence at the
suppression hearing in support of her claim that the search warrant affidavit was
insufficient and she has failed to meet her appellate burden of providing an
adequate record?

3

ARGUMENT
Because McCalip Failed To Meet Her Burden At The Suppression Hearing And
Has Failed To Provide An Adequate Record On Appeal, This Court Should
Decline To Consider The Merits Of McCalip’s Claim That The District Court Erred
In Denying Her Motion To Suppress
A.

Introduction
McCalip asserts that, although she is “[m]indful of the case law on the

reliability of information obtained from citizen informants,” “the magistrate abused
its discretion in concluding the affidavit in support of the search warrant
established probable cause to search her residence, and the district court thus
erred in denying her motion to suppress.” (Appellant’s Brief, p.5.) This Court
should decline to consider the merits of McCalip’s argument because she failed
to present any evidence in support of her motion at the suppression hearing, and
she has failed to provide an adequate record to review the claim on appeal.
B.

Standard Of Review
The standard of review of a suppression motion is bifurcated. When a

decision on a motion to suppress is challenged, the appellate court accepts the
trial court’s findings of fact that are supported by substantial evidence, but freely
reviews the application of constitutional principles to those facts. State v. Diaz,
144 Idaho 300, 302, 160 P.3d 739, 741 (2007).
An appellate court reviewing whether a lower court properly issued a
search warrant examines the information in the warrant affidavit and the recorded
testimony in support of the warrant application to determine if it provided a
substantial basis for concluding that probable cause existed. State v. Molina,

4

125 Idaho 637, 639, 873 P.2d 891, 893 (Ct. App. 1993); State v. Bulgin, 120
Idaho 878, 881, 820 P.2d 1235, 1238 (Ct. App. 1991).

Great deference is

accorded to the probable cause determination of the court that issued the
warrant. Molina, 125 Idaho at 639, 873 P.2d at 893; State v. Chapple, 124 Idaho
525, 527, 861 P.2d 95, 97 (Ct. App. 1993). In determining whether probable
cause existed, the reviewing court should give preference to the validity of the
warrant. State v. Ledbetter, 118 Idaho 8, 10-11, 794 P.2d 278, 280-81 (Ct. App.
1990).
C.

McCalip Failed To Meet Her Burden In District Court Of Showing The
Search Warrant Was Invalid And She Has Failed To Meet Her Appellate
Burden Of Providing An Adequate Record
There is a presumption of validity in the affidavit supporting the issuance

of a search warrant. Franks v. Delaware, 438 U.S. 154, 171 (1978). When this
Court “review[s] a court’s decision to issue a search warrant, [its] function is to
ensure that the court had a substantial basis to conclude that probable cause
existed, giving great deference to the court’s decision.” State v. Soto, 127 Idaho
324, 326, 900 P.2d 800, 802 (Ct. App. 1995) (citations omitted); see also Molina,
125 Idaho at 639, 873 P.2d at 893 (“In reviewing a magistrate’s determination of
probable cause, we look at the warrant affidavit submitted to the magistrate to
determine whether it provided the magistrate with a substantial basis for
concluding that probable cause existed.”). When a search is conducted pursuant
to a search warrant, the burden is on the defendant to show that the search was
invalid.

State v. Carlson, 134 Idaho 471, 475, 4 P.3d 1122, 1126 (Ct. App.
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2000); State v. Wilson, 130 Idaho 213, 215, 938 P.2d 1251, 1253 (Ct. App.
1997).
McCalip sought to suppress the marijuana discovered in her home
pursuant to a search warrant, contending the search warrant “was inherently
invalid on its face[,] and more specifically the warrant was executed with
insufficient indicia of reliability of the informants and failed to support a finding of
probable cause.” (R., p.64 (verbatim).) At the suppression hearing, McCalip
argued the search warrant was “invalid” because the search warrant affiant
allegedly did not corroborate any of the hearsay upon which she allegedly relied.
(Supp. Hrg. Tr., p.5, L.22 – p.13, L.4.) McCalip, however, failed to present any
evidence at the suppression hearing, including the search warrant affidavit. (See
generally Supp. Hrg. Tr.) Instead, McCalip presented only argument based on
the preliminary hearing transcript.1 (Supp. Hrg. Tr., p.3, L.22 – p.4, L.1 (“[A]t the
last hearing we mentioned that we weren’t going to have any witnesses
testifying, so I was going to go off the transcript of the preliminary hearing, which,
I believe, the Court has in the file.”).)

McCalip did not, however, offer the

preliminary hearing transcript as evidence at the suppression hearing.

(See

generally Supp. Hrg. Tr.) Nevertheless, the district court took judicial notice of
the transcript in its Memorandum Decision Re: Defendant’s Motion to Suppress.
(R., p.72.) The district court also quoted from the search warrant affidavit and

1

Although not relevant to whether there was probable cause to bind McCalip
over to district court, on cross-examination of the detective at the preliminary
hearing, McCalip asked several questions about what the detective did to
corroborate the information upon which the search warrant was based. (Prelim.
Hrg. Tr., p.7, L.11 – p.11, L.7.)
6

referenced the photographs attached to the affidavit, but did not take judicial
notice of either and, as noted, neither were admitted at the suppression hearing.
(R., pp.72, 74-75.)

Regardless of the district court’s consideration of the

preliminary hearing transcript and search warrant affidavit and its attachments,
this Court should decline to consider McCalip’s argument on appeal since she
failed to meet her burden of showing error in the issuance of the search warrant
by failing to present any evidence at the suppression hearing. Compare State v.
Cardenas, 143 Idaho 903, 909, 155 P.3d 704, 710 (Ct. App. 2006) (declining to
consider whether state proved search warrant was not obtained by tainted
evidence because “the state failed to put the warrant affidavit into evidence at the
suppression hearing, let alone make the appropriate showing,” such that there
was “no basis” on which the appellate court could “find untainted facts supporting
probable cause”).
Even if this Court were willing to review the merits of McCalip’s argument
despite her failure to present any evidence in support of her request for
suppression, the record is inadequate for appellate review. The “appellant bears
the burden to provide an adequate record upon which the appellate court can
review the merits of the claims of error, and where pertinent portions of the
record are missing on appeal, they are presumed to support the actions of the
trial court.” State v. Coma, 133 Idaho 29, 34, 981 P.2d 754, 759 (Ct. App. 1999)
(citations omitted).
“[T]his Court can only review those facts which were before the judge
when it issued the warrant.” Soto, 127 Idaho at 327, 900 P.2d at 803 (citations
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omitted).

The appellate record does not include the search warrant affidavit

about which McCalip complains.

(See R., p.139 (Clerk’s Exhibit List).)

Consequently, McCalip “has not met [her] burden of supplying the necessary
record.” Coma, 133 Idaho at 34, 981 P.2d at 759. Without a complete record,
this Court will not presume error. Coma, 133 Idaho at 34, 981 P.2d at 759; Soto,
127 Idaho at 327, 900 P.2d at 803.
Because McCalip failed to meet her burden in district court of showing the
search warrant was “invalid,” and has failed to meet her burden on appeal of
providing an adequate record, she has failed to show any error in the denial of
her motion to suppress.2
CONCLUSION
The state respectfully requests that this Court affirm the judgment entered
upon McCalip’s conditional guilty plea to manufacturing marijuana.
DATED this 12th day of July, 2016.

__/s/ Jessica M. Lorello _
JESSICA M. LORELLO
Deputy Attorney General

2

To the extent this Court reaches the merits of McCalip’s suppression claim, the
state adopts the district court’s decision as its argument on appeal (R., pp.70-79),
which McCalip effectively concedes was correct in light of the applicable legal
standards (Appellant’s Brief, p. 7 (noting she is “mindful” of the law, but
contending it “does not account for the complications of the digital age, when the
lines between known citizen informants and anonymous tipsters are blurred”).)
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